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DEPARTMENT OF HOMELAND
SECURITY

6 CFR Part 115
[ICEB—-2012-0003]

RIN 1653—AA65

Standards To Prevent, Detect, and
Respond to Sexual Abuse and Assault
in Confinement Facilities

AGENCY: Department of Homeland
Security.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Department of Homeland
Security (DHS) proposes to issue
regulations setting standards to prevent,
detect, and respond to sexual abuse and
assault in DHS confinement facilities.

DATES: Comments and related material
must either be submitted to our online
docket via http://www.regulations.gov
on or before 11:59 p.m. on February 19,
2013 or reach the Mail or Hand
Delivery/Courier address listed below in
ADDRESSES by that date.

ADDRESSES: You may submit comments,
identified by DHS Docket No. ICEB—
2012-0003, by one of the following
methods:

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Office of Policy; U.S.
Immigration and Customs Enforcement,
Department of Homeland Security;
Potomac Genter North, 500 12th Street
SW., Washington, DC 20536; Contact
Telephone Number (202) 732-4292. To
ensure proper handling, please
reference DHS Docket No. ICEB—-2012—
0003 on your correspondence.

e Hand Delivery/Courier: Office of
Policy; U.S. Immigration and Customs
Enforcement, Department of Homeland
Security; Potomac Center North, 500
12th Street SW., Washington, DC 20536;
Telephone: (202) 732—4292 between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

To avoid duplication, please use only
one of these three methods. See the
“Public Participation” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT:
Alexander Y. Hartman, Office of Policy;
U.S. Immigration and Customs
Enforcement, Department of Homeland
Security; Potomac Center North, 500
12th Street SW., Washington, DC 20536;
Telephone: (202) 732—4292 (not a toll-
free number).

SUPPLEMENTARY INFORMATION:

I. Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. Please
note that all comments received are
considered part of the public record and
made available for public inspection
online at http://www.regulations.gov
and in the DHS public docket. Such
information includes personal
identifying information (such as your
name, address, etc.) voluntarily
submitted by the commenter.

You are not required to submit
personal identifying information in
order to comment on this rule.
Nevertheless, if you still want to submit
personal identifying information (such
as your name, address, etc.) as part of
your comment, but do not want it to be
posted online or made available in the
public docket, you must include the
phrase “PERSONAL IDENTIFYING
INFORMATION” in the first paragraph
of your comment. You must also place
all the personal identifying information
you do not want posted online or made
available in the public docket in the first
paragraph of your comment and identify
what information you want redacted.

If you want to submit confidential
business information as part of your
comment, but do not want it to be
posted online or made available in the
public docket, you must include the
phrase “CONFIDENTIAL BUSINESS
INFORMATION” in the first paragraph
of your comment. You must also
prominently identify confidential
business information to be redacted
within the comment. If a comment has
so much confidential business
information that it cannot be effectively
redacted, all or part of that comment
may not be posted online or made
available in the public docket.

Personal identifying information and
confidential business information
identified and located as set forth above
will be redacted and the comment, in
redacted form, will be posted online and
placed in the DHS public docket file.
Please note that the Freedom of
Information Act applies to all comments
received. If you wish to inspect the
agency’s public docket file in person by
appointment, please see the FOR
FURTHER INFORMATION CONTACT section
above.

A. Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (ICEB-2012-0003), indicate
the specific section of this document to
which each comment applies, and
provide a reason for each suggestion or

recommendation. You may submit your
comments and material online or by
mail or hand delivery. Please use only
one of these means.

To submit your comment online, go to
http://www.regulations.gov, click on the
“submit a comment” box, which will
then become highlighted in blue. In the
“Document Type” drop down menu
select “Proposed Rule” and insert
“ICEB-2012-0003" in the “Keyword”
box. Click “Search” then click on the
balloon shape in the “Actions” column.
If you submit comments by mail or hand
delivery, submit them in an unbound
format, no larger than 872 by 11 inches,
suitable for copying and electronic
filing. If you submit comments by mail
and would like to know that they
reached the mailing address, please
enclose a stamped, self-addressed
postcard or envelope.

We will consider all comments and
material received during the comment
period and may change this proposed
rule based on your comments.

B. Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, and click
on the “read comments” box, which
will then become highlighted in blue. In
the “Keyword” box insert “ICEB—-2012—
0003”, click “Search” and then click
“Open Docket Folder” in the “Actions”
column. Individuals without internet
access can make alternate arrangements
for viewing comments and documents
related to this rulemaking by contacting
DHS at the contact number listed in the
FOR FURTHER INFORMATION CONTACT
section above.

C. Public Meeting

We do not now plan to hold a public
meeting, but you may submit a request
for one to the docket using one of the
methods specified under ADDRESSES. In
your request, explain why you believe a
public meeting would be beneficial. If
we determine that a public meeting
would aid this rulemaking, we will hold
one at a time and place announced by
a later notice in the Federal Register.

1I. Abbreviations

ADA Americans with Disability Act of
1990, as amended

ANPRM Advance Notice of Proposed
Rulemaking

BJS Bureau of Justice Statistics

CBP U.S. Customs and Border Protection

CDF Contract Detention Facility

CFR Code of Federal Regulations

CMD Custody Management Division

CRCL DHS Office for Civil Rights and Civil
Liberties

DHS Department of Homeland Security
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DOJ Department of Justice

ERO Enforcement and Removal Operations

FR Federal Register

HHS Department of Health and Human
Services

ICE U.S. Immigration and Customs
Enforcement

IGSA Intergovernmental Service Agreement

INA Immigration and Nationality Act

IRIA Initial Regulatory Impact Analysis

LEP Limited English Proficiency

NAICS North American Industry
Classification System

NPREC National Prison Rape Elimination
Commission

NPRM Notice of Proposed Rulemaking

OMB Office of Management and Budget

PBNDS Performance Based National
Detention Standards

PLRA Prison Litigation Reform Act

PREA Prison Rape Elimination Act of 2003

PSA Prevention of Sexual Abuse

RFA Regulatory Flexibility Act

SAAPID Sexual Abuse and Assault
Prevention and Intervention Directive

SPC Service Processing Center

SSV  Survey of Sexual Violence

UMRA Unfunded Mandate Reform Act of
1995

U.S.C. United States Code

USMS U.S. Marshals Service

III. Executive Summary

A. Purpose of the Regulatory Action

The purpose of this regulatory action
is to propose regulations setting
standards to prevent, detect, and
respond to sexual abuse in Department
of Homeland Security (DHS)
confinement facilities.? Sexual violence,
against any victim, is an assault on
human dignity and an affront to
American values. Many victims report
persistent, even lifelong mental and
physical suffering. As the National
Prison Rape Elimination Commission
explained in its 2009 report:

Until recently * * * the public viewed
sexual abuse as an inevitable feature of
confinement. Even as courts and human
rights standards increasingly confirmed that
prisoners have the same fundamental rights
to safety, dignity, and justice as individuals
living at liberty in the community, vulnerable
men, women, and children continued to be
sexually victimized by other prisoners and
corrections staff. Tolerance of sexual abuse of
prisoners in the government’s custody is
totally incompatible with American values.2

The commitment to eliminate sexual
abuse behind bars applies equally to
DHS confinement facilities, which
detain individuals for civil immigration
purposes. Sexual abuse is not an

1 As discussed in greater detail below, in these
proposed standards, “sexual abuse” includes sexual
abuse and assault of a detainee by another detainee,
as well as sexual abuse and assault of a detainee
by a staff member, contractor, or volunteer.

2National Prison Rape Elimination Commission
Report 1 (2009), http://www.ncjrs.gov/pdffiles1/
226680.pdf.

inevitable feature of detention, and with
DHS’s strong commitment, DHS
immigration detention and holding
facilities can have a culture that
promotes safety and refuses to tolerate
abuse. DHS is fully committed to a zero-
tolerance policy against sexual abuse in
its confinement facilities, and the
proposed standards will effectively
apply that policy across DHS
confinement facilities. DHS is also fully
committed to the full implementation of
the proposed standards in DHS
confinement facilities, and to robust
oversight of these facilities to ensure
this implementation.

The proposed standards build on
current U.S. Immigration and Customs
Enforcement (ICE) Performance Based
National Detention Standards (PBNDS)
and other DHS detention policies, and
respond to the President’s May 17, 2012
Memorandum, “Implementing the
Prison Rape Elimination Act,” which
directs all agencies with Federal
confinement facilities to work with the
Attorney General to propose rules or
procedures setting standards to prevent,
detect, and respond to sexual abuse in
confinement facilities. DHS seeks and
welcomes public comments to this
proposal.

B. Summary of the Provisions of the
Regulatory Action

The proposed DHS provisions span
eleven categories that were originally
used by the National Prison Rape
Elimination Commission (NPREC) to
discuss and evaluate prison rape
elimination standards: prevention
planning, responsive planning, training
and education, assessment for risk of
sexual victimization and abusiveness,
reporting, official response following a
detainee report, investigations,
discipline, medical and mental care,
data collection and review, and audits
and compliance. Each provision
proposed under these categories reflects
the DHS experience in confinement of
individuals and draws upon the unique
experiences and requirements DHS
faces in fulfilling its missions.

For example, DHS has broken down
the standards to cover two distinct types
of DHS facilities: (1) Immigration
detention facilities, which are overseen
by U.S. Immigration and Customs
Enforcement (ICE) and used for longer-
term detention of individuals involved
in immigration removal operations or
processes; and (2) holding facilities,
which are used by ICE, U.S Customs
and Border Protection (CBP), and other
DHS component agencies for temporary
administrative detention of individuals
pending transfer to a court, jail, prison,

other agency or other unit of the facility
or agency.

In addition, the standards reflect the
characteristics of the population
encountered by DHS in carrying out its
border security and immigration
enforcement missions by providing, for
example, for language assistance
services for limited-English proficient
detainees, safe detention of family units,
and other provisions specific to DHS’s
needs. A more detailed discussion of all
of the proposed provisions in the
rulemaking is included below in section
V of this notice of proposed rulemaking,
“Discussion of Proposed Rule,”
including a section-by-section analysis
of the DHS proposal.

C. Costs and Benefits

The anticipated costs of full
nationwide compliance with the
proposed rule, if ultimately made final,
as well as the benefits of reducing the
prevalence of sexual abuse in DHS
immigration detention facilities and
holding facilities, are discussed at
length in section VI, entitled “Statutory
and Regulatory Requirements—
Executive Orders 12866 and 13563” and
in the accompanying Initial Regulatory
Impact Analysis (IRIA), which is found
in the Federal rulemaking docket for
this rulemaking.

As shown in the Summary Table
below, DHS estimates that the costs of
these standards would be approximately
$57.7 million over the period 2013—
2022, discounted at 7 percent, or $8.2
million per year when annualized at a
7 percent discount rate.

With respect to benefits, DHS
conducts what is known as a “‘break
even analysis,” by first estimating the
monetary value of preventing various
types of sexual abuse (from incidents
involving violence to inappropriate
touching) and then, using those values,
calculating the reduction in the annual
number of victims that would need to
occur for the benefits of the rule to equal
the cost of compliance. This analysis
begins by estimating the current levels
of sexual abuse in covered facilities. In
2011, ICE had two substantiated sexual
abuse allegations in immigration
detention facilities. During the same
year, DHS experienced one
substantiated allegation of sexual abuse
of an individual detained in a DHS
holding facility. (This does not include
allegations involved in still-open
investigations or allegations outside the
scope of these proposed regulations.)
The regulatory impact analysis
extrapolates the number of substantiated
and founded allegations at immigration
detention facilities based on the premise
that there may be additional detainees
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who may have experienced sexual
abuse, but did not report it.

Next, DHS estimates how much
monetary benefit (to the victim and to
society) accrues from reducing the
annual number of victims of sexual
abuse. This is, of course, an imperfect
endeavor, given the inherent difficulty
in assigning a dollar figure to the cost
of such an event. Executive Order 13563
states that agencies ‘““may consider (and
discuss qualitatively) values that are
difficult or impossible to quantify,
including equity, human dignity,

fairness, and distributive impacts.” Each
of these values is relevant here,
including human dignity, which is
offended by acts of sexual abuse.

DHS uses the DOJ estimates of unit
avoidance values for sexual abuse. DOJ
estimates extrapolate from the existing
economic and criminological literature
regarding rape in the community.? The
RIA concludes that when all facilities
and costs are phased into the
rulemaking, the breakeven point would
be reached if the standards reduced the
annual number of incidents of sexual

abuse by 55 from the estimated
benchmark levels, which is 79 percent
of the total number of assumed
incidents in ICE confinement facilities,
including an estimated number of those
who may not have reported an incident.
Chapter 3 of the IRIA presents detailed
descriptions of the monetized benefits
and break-even results. The Summary
Table, below, presents a summary of the
benefits and costs of the Notice of
Proposed Rulemaking (NPRM). The
costs are discounted at seven percent.

SUMMARY TABLE—ESTIMATED COSTS AND BENEFITS OF NPRM

[$millions]

10-Year Cost Annualized at 7% Discount Rate

% Reduction of Sexual Abuse Victims to Break Even with Monetized Costs

Non-monetized Benefits

Net Benefits

Immigration . Total DHS
detention gg:ﬁtlggs PREA
facilities rulemaking
$4.9 $3.3 $8.2
N/A N/A *79%

An increase in the general wellbeing and morale
of detainees and staff, the value of equity,
human dignity, and fairness for detainees in DHS
custody.

N/A N/A N/A

*For ICE confinement facilities.

IV. Background

Rape is violent, destructive, and a
crime, no matter where it takes place. In
response to concerns related to
incidents of rape of prisoners in Federal,
State, and local prisons and jails, as well
as the lack of data available about such
incidents, Congress passed PREA in July
2003. The bill became law with the
President’s signature in September
2003. See Public Law 108-79 (Sept. 4,
2003). Some of the key purposes of the
statute were to “develop and implement
national standards for the detection,
prevention, reduction, and punishment
of prison rape,” and to “increase the
available data and information on the
incidence of prison rape.” 42 U.S.C.
15602(3), (4). As the memorandum
issued by the President on May 17, 2012
makes clear, the Administration
concluded that PREA applies to all
federal confinement facilities, including
those operated by DHS.

To accomplish these ends, PREA
established the NPREC to conduct a
“comprehensive legal and factual study
of the penological, physical, mental,
medical, social, and economic impacts
of prison rape in the United States,”” and
to recommend national standards for the
reduction of prison rape. 42 U.S.C.
15606. PREA charged the Attorney

3Department of Justice, National Standards to
Prevent, Detect, and Respond to Prison Rape, Final

General, within one year of NPREC
issuing its report, to “publish a final
rule adopting national standards for the
detection, prevention, reduction, and
punishment of prison rape * * * based
upon the independent judgment of the
Attorney General, after giving due
consideration to the recommended
national standards provided by [NPREC]
* * * and being informed by such data,
opinions, and proposals that the
Attorney General determines to be
appropriate to consider.” 42 U.S.C.
15607(a)(1)—-(2).

The NPREC released its findings and
recommended national standards in a
report (the NPREC report) dated June 23,
2009. The report is available at http://
www.ncjrs.gov/pdffiles1/226680.pdf. In
that report, NPREC set forth four sets of
recommended national standards for
eliminating prison rape and other forms
of sexual abuse. Each set was applicable
to one of four unique confinement
settings: (1) Adult prisons and jails; (2)
lockups; (3) juvenile facilities; and (4)
community corrections facilities.
NPREC report at pgs. 215-235. The
NPREC report recommends
supplemental standards for facilities
with immigration detainees. Id. at 219—
220. Specifically, and of particular
interest to DHS, the NPREC made eleven

Rule, Final Regulatory Impact Analysis, Docket No.

recommendations for supplemental
standards for facilities with immigration
detainees and four recommendations for
supplemental standards for family
facilities. NPREC felt that standards for
facilities with immigrant detainees must
be enforced in any facility that is run by
ICE or through an ICE contract.
Although immigrants are detained in
various settings, efforts to prevent and
respond to sexual abuse should require
attention to the vulnerabilities of this
detained population.

As stated above, PREA provides that
the Attorney General’s final rule “shall
be based upon the independent
judgment of the Attorney General, after
giving due consideration to the
recommended national standards
provided by the Commission * * * and
being informed by such data, opinion,
and proposals that the Attorney General
determines to be appropriate to
consider.” 42 U.S.C. 15607(a)(2).

A. Department of Justice Rulemaking

In response to the NPREC report, the
Attorney General established a PREA
Working Group to review the NPREC’s
proposed standards and to assist him in
the rulemaking process. The Working
Group included representatives from
DOJ offices including the Access to

DOJ-OAG-2011-0002, available at
www.regulations.gov.
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Justice Initiative, the Bureau of Prisons
(including the National Institute of
Corrections), the Civil Rights Division,
the Executive Office for United States
Attorneys, the Office of Legal Policy, the
Office of Legislative Affairs, the Office
of Justice Programs (including the
Bureau of Justice Assistance, the Bureau
of Justice Statistics (B]S), the National
Institute of Justice, the Office of Juvenile
Justice and Delinquency Prevention,
and the Office for Victims of Crime), the
Office on Violence Against Women, and
the United States Marshals Service. On
March 10, 2010, DOJ published an
advance notice of proposed rulemaking
(ANPRM) to solicit public comment on
the NPREC’s proposed standards and to
receive information useful in publishing
a proposed rule proffering national
standards as required under PREA. 75
FR 11077 (Mar. 10, 2010). Throughout
the rulemaking process, DOJ solicited
and received substantial public input in
the form of written comments and from
listening sessions with key stakeholders.
In general, the commenters to the DOJ
ANPRM supported the broad goals of
PREA and the overall intent of the
NPREC’s recommendations. The
commenters were sharply divided,
however, as to the merits of a number

of the NPREC’s recommended national
standards. Some commenters,
particularly those whose responsibilities
involve the care and custody of
detainees, expressed concern that the
NPREC’s recommended national
standards implementing PREA would
impose unduly burdensome costs on
already tight State and local government
budgets. Other commenters, particularly
advocacy groups concerned with
protecting the health and safety of
detainees, expressed concern that the
NPREC’s standards were not protective
enough, and, therefore, would not fully
achieve PREA’s goals.

On February 3, 2011, after reviewing
the public input to the ANPRM, DOJ
issued a notice of proposed rulemaking
(NPRM) setting forth proposed national
PREA standards. 76 FR 6248 (Feb. 3,
2011). The DOJ NPRM solicited
comments on DOJ’s proposed standards,
and posed 64 specific questions on the
proposed standards and the
accompanying economic analysis.

In response to the NPRM, DOJ
received over 1,300 comments,
representing the same broad range of
stakeholders as commented to the DOJ
ANPRM. Commenters provided general
assessments of DOJ’s efforts as well as
specific and detailed recommendations
regarding each standard. Pertinent to
DHS, there was specific concern
expressed by the commenters with
respect to NPREC’s recommended

supplemental standards for immigration
detention number six, which proposed
to mandate that immigration detainees
be housed separately from criminal
detainees. The NPRM noted that several
comments to the DOJ ANPRM raised a
concern that this requirement would
impose a significant burden on jails and
prisons, which often do not have the
capacity to house immigration detainees
and criminal detainees separately. Id.
The NPRM also noted DOJ’s concern
about other proposed supplemental
standards, such as imposing separate
training requirements, and requiring
agencies to attempt to enter into
separate memoranda of understanding
with immigration-specific community
service providers. Id. Furthermore,
comments to the NPRM addressed
whether the proposed standards should
cover immigration detention facilities,
prompting DOJ to examine the
application of PREA to other federal
confinement facilities, which is
discussed further below.

Following the public comment period
for the NPRM, DQJ issued a final rule
setting national standards to prevent,
detect, and respond to prison rape. 77
FR 37106 (June 20, 2012). The final rule
incorporates changes based upon the
public comments and sets a national
framework of standards to prevent,
detect, and respond to prison rape at
DOJ confinement facilities, as well as
State prisons and local jails.

B. Application of PREA Standards to
Other Federal Confinement Facilities

DOJ’s NPRM interpreted PREA to
bind only facilities operated by the
Bureau of Prisons, and extended the
standards to U.S. Marshals Service
(USMS) facilities under other
authorities of the Attorney General. 76
FR 6248, 6265. Numerous commenters
criticized this interpretation of the
statute. In light of those comments, DOJ
re-examined whether PREA extends to
Federal facilities beyond those operated
by DOJ and concluded that PREA does,
in fact, encompass any Federal
confinement facility ‘“‘whether
administered by [the] government or by
a private organization on behalf of such
government.”” 42 U.S.C. 15609(7).

In its final rule, DOJ further
concluded that, in general, each Federal
department is accountable for, and has
statutory authority to regulate, the
operations of its own facilities and,
therefore, is best positioned to
determine how to implement the federal
laws and rules that govern its own
operations, the conduct of its own
employees, and the safety of persons in
its custody. 77 FR 37106, 37113. In
particular, DOJ noted that DHS

possesses great knowledge and
experience regarding the specific
characteristics of its immigration
facilities, which differ in certain
respects from DOJ, State, and local
facilities with regard to the manner in
which they are operated and the
composition of their populations. Thus,
and given each department’s various
statutory authorities to regulate
conditions of detention, DOJ stated that
Federal departments with confinement
facilities, like DHS, will work with the
Attorney General to issue rules or
procedures consistent with PREA.

C. The Presidential Memorandum on
Implementing the Prison Rape
Elimination Act

On May 17, 2012, the same day DOJ
released its final rule, President Obama
issued a Presidential Memorandum
reiterating the goals of PREA and
directing Federal agencies with
confinement facilities that are not
already subject to the DOJ final rule to
propose rules or procedures necessary
to satisfy the requirements of PREA
within 120 days of the Memorandum. In
the Memorandum, the President firmly
establishes that sexual violence, against
any victim, is an assault on human
dignity and an affront to American
values, and that PREA established a
“zero-tolerance standard” for rape in
prisons in the United States. The
Memorandum further expresses the
Administration’s conclusion that PREA
encompasses all Federal confinement
facilities, including those operated by
executive departments and agencies
other than DOJ, whether administered
by the Federal Government or by an
organization on behalf of the Federal
Government, and that each agency is
responsible for, and must be
accountable for, the operations of its
own confinement facilities. The
President charged each agency, within
the agency’s own expertise, to
determine how to implement the
Federal laws and rules that govern its
own operations, but to ensure that all
agencies that operate confinement
facilities adopt high standards to
prevent, detect, and respond to sexual
abuse. The President directed all
agencies with Federal confinement
facilities that are not already subject to
the DQJ final rule, such as DHS, to work
with the Attorney General to propose
rules or procedures that will satisfy the
requirements of PREA.

As Congress and the President have
concluded, sexual abuse in custodial
environments is a serious concern with
dire consequences for victims. DHS is
firmly committed to protecting
detainees from all forms of sexual abuse.
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By this regulation, DHS responds to and
fulfills the President’s directive by
proposing comprehensive, national
regulations for the detection, prevention
and reduction of sexual abuse at DHS
immigration detention facilities and at
DHS holding facilities.

D. Types of DHS Confinement Facilities

Unlike DQJ, which followed the
pattern of the NPREC report by issuing
regulations related to four types of
confinement facilities, DHS has just two
types of confinement facilities: (1)
Immigration detention facilities and (2)
holding facilities.*

As proposed in this rule, DHS defines
an immigration detention facility as a
“confinement facility operated by or
affiliated with U.S. Immigration and
Customs Enforcement (ICE) that
routinely holds persons for over 24
hours pending resolution or completion
of immigration removal operations or
processes, including facilities that are
operated by ICE, facilities that provide
detention services under a contract
awarded by ICE, or facilities used by ICE
pursuant to an Intergovernmental
Service Agreement.” These facilities are
designed for long-term detention (more
than 24 hours) and house the largest
number of DHS detainees. ICE is the
only DHS component agency with
immigration detention facilities, and it
has several types of such facilities:
service processing center (SPC) facilities
are ICE-owned facilities staffed by a
combination of Federal employees and
contract staff; contract detention
facilities (CDF's) are owned by private
companies and contracted directly with
ICE; detention services at
Intergovernmental Service Agreement
(IGSA) facilities are provided to ICE by
States or local governments through
agreements and may be owned by the
State or local government, or a private
entity; and Intergovernmental
Agreement (IGA) facilities are provided
to ICE by States or local governments
through intergovernmental agreements
and may be owned by the State or local
government, but not private entities. In
addition, there are two types of IGSA
facilities: dedicated IGSA facilities,
which house only detained aliens, and
non-dedicated IGSA facilities, which
house a variety of detainees. The
standards set forth in Subpart A of these
proposed regulations are meant
ultimately to apply to all of these
various types of immigration detention
facilities—but not, notably, to USMS

4 For simplicity, all persons confined in DHS
immigration detention facilities and holding
facilities are referred to as “detainees” in this
rulemaking.

facilities used by ICE under
intergovernmental agreements; those
facilities and their immigrant detainees
would be covered by the DOJ PREA
standards and not the provisions within
Subpart A of these proposed rules.

The proposed regulations would not
apply to CDF and IGSA facilities
directly; rather, standards for these
facilities would be phased in through
new contracts and contract renewals.
Specifically, the proposed regulations
would require that when contracting for
the confinement of detainees in
immigration detention facilities
operated by non-DHS private or public
agencies or other entities, the agency
include in any new contracts or contract
renewals the obligation to adopt and
comply with these standards. In other
words, DHS intends to enforce the
proposed standards though terms in its
contracts with facilities.

DHS defines a holding facility
similarly to DOJ’s definition of
“lockup.” A “holding facility” is a
facility that contains holding cells, cell
blocks, or other secure enclosures that
are: (1) Under the control of the agency;
and (2) primarily used for the short-term
confinement of individuals who have
recently been detained, or are being
transferred to or from a court, jail,
prison, or other agency. These facilities,
which are operated by ICE, CBP, or
other DHS components, are designed for
confinement that is short-term in nature,
but are permanent structures intended
primarily for the purpose of such
confinement. Temporary-use hold
rooms and other types of short-term
confinement areas not primarily used
for confinement are not amenable to
compliance with these standards, but
are covered by other DHS policies and
procedures. We discuss the distinctions
between these facilities in more detail
later in this proposal.

1. ICE Detention Facilities

As stated above, the NPREC report
contained eleven recommended
standards for facilities with immigration
detainees and four recommended
standards specifically addressing family
facilities. ICE oversees immigration
detention facilities nationwide. The vast
majority of facilities are operated
through government contracts, State and
local entities, private entities, or other
federal agencies. The ICE Office of
Enforcement and Removal Operations
(ERQ) is the subdivision within ICE that
manages ICE operations related to the
immigration detention system.

ERO is responsible for providing
adequate and appropriate custody
management to support the immigration
removal process. This includes

providing traditional and alternative
custody arrangements for those in
removal proceedings, providing aliens
access to legal resources and
representatives of advocacy groups, and
facilitating the appearance of detained
aliens at immigration court hearings.
Through various immigration detention
reform initiatives, ERO is committed to
providing and maintaining appropriate
conditions of confinement, providing
required medical and mental healthcare,
housing detainees in the least restrictive
setting commensurate with their
criminal background, ensuring
appropriate conditions for all detainees,
employing fiscal accountability,
increasing transparency, and
strengthening critical oversight,
including efforts to ensure compliance
with applicable detention standards
through inspection programs.

The ERO Custody Management
Division (CMD) provides policy and
oversight for the administrative custody
of immigration detainees; one of the
most highly transient and diverse
populations of any correctional or
detention system in the world. CMD’s
mission is to manage ICE detention
operations efficiently and effectively to
provide for the safety, security and care
of aliens in ERO custody.

ERO is currently responsible for
providing custody management to
approximately 158 authorized
immigration detention facilities,
consisting of 6 SPCs, 7 CDFs, 9
dedicated IGSA facilities, and 136 non-
dedicated IGSA facilities (of which 64
are covered by the DOJ PREA rule, not
this proposed rule, because they are
USMS IGA facilities). ERO has 91 other
authorized immigration detention
facilities that typically hold detainees
for more than 24 hours and less than 72
hours, including 55 USMS IGA facilities
and 36 non-dedicated IGSA facilities. In
addition, ICE has 149 holding facilities
that hold detainees for less than 24
hours. These holding facilities are
nationwide and are located within ICE
ERO Field and Sub-Field Offices.

2. ICE Sexual Abuse and Assault
Policies

The proposed regulation for
immigration detention facilities and
holding facilities discussed in this
rulemaking supports existing sexual
abuse policies promulgated by ICE,
including ICE’s PBNDS 2011 and its
2012 Sexual Abuse and Assault
Prevention and Intervention Directive
(SAAPID),® which provide strong

5ICE, Performance-Based National Detention
Standards (2011), http://www.ice.gov/doclib/
detention-standards/2011/pbnds2011.pdf; ICE,


http://www.ice.gov/doclib/detention-standards/2011/pbnds2011.pdf
http://www.ice.gov/doclib/detention-standards/2011/pbnds2011.pdf
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safeguards against all sexual abuse of
individuals within its custody,
consistent with the goals of the PREA.

ICE’s PBNDS 2011 standard on
“Sexual Abuse and Assault Prevention
and Intervention” was developed in
order to enhance protections for
immigration detainees as well as ensure
a swift and effective response to
allegations of sexual abuse. This
standard derived in significant part from
earlier policies contained in the
agency’s PBNDS 2008, promulgated in
response to the passage of PREA, and
took into consideration the
subsequently released recommendations
of the NPREC (including those for
facilities housing immigration
detainees) in June 2009 and ensuing
draft standards later issued by DOJ in its
Advance Notice of Proposed
Rulemaking in March 2010. In drafting
the PBNDS 2011, ICE also incorporated
the input of the DHS Office for Civil
Rights and Civil Liberties (CRCL), local
and national advocacy organizations,
and representatives of DOJ (including
correctional experts from the Bureau of
Prisons) on methods for accomplishing
the objectives of PREA in ICE’s
operational context, and closely
consulted information and best
practices reflected in policies of
international corrections systems,
statistical data on sexual violence
collected by the DOJ BJS, and reports
published by the United Nations High
Commissioner for Refugees and the
Inter-American Commission on Human
Rights of the Organization of American
States regarding sexual abuse and other
issues affecting vulnerable populations
in U.S. correctional systems. The
PBNDS 2011 establish responsibilities
of all immigration detention facility staff
with respect to preventative measures
such as screening, staff training, and
detainee education, as well as effective
response to all incidents of sexual
abuse, including timely reporting and
notification, protection of victims,
provision of medical and mental health
care, investigation, and monitoring of
incident data.

The 2012 ICE SAAPID complements
the requirements established by the
2011 PBNDS by delineating ICE-wide
policy and procedures and
corresponding duties of agency
employees for reporting, responding to,
investigating, and monitoring incidents
of sexual abuse. In conjunction with the
PBNDS, the Directive ensures an
integrated and comprehensive system of

Directive No. 11062.1: Sexual Abuse and Assault
Prevention and Intervention (2012), http://
www.ice.gov/detention-standards. These documents
are available, redacted as appropriate, in the docket
for this rule where indicated under ADDRESSES.

preventing and responding to all
incidents or allegations of sexual abuse
of individuals in ICE custody.

ICE’s combined policies prescribe a
comprehensive range of protections
against sexual abuse addressing
prevention planning, reporting,
response and intervention,
investigation, and oversight, including:
articulation of facility zero-tolerance
policies; designation of facility and
agency sexual abuse coordinators;
screening and classification of
detainees; staff training; detainee
education; detainee reporting methods;
staff reporting and notification; first
responder duties following incidents or
allegations of sexual abuse (including to
protect victims and preserve evidence);
emergency and ongoing medical and
mental health services; investigation
procedures and coordination; discipline
of assailants; and sexual abuse incident
data collection and review.

These policies are tailored to the
unique operational and logistical
circumstances encountered in the DHS
confinement system in order to
maximize their effective achievement of
the goals of the PREA within the
immigration detention context. To
further improve transparency and
enforcement, DHS has decided to issue
this regulation and adopt the overall
structure of the DOJ standards, as well
as the wholesale text of various
individual DOJ standards where it has
deemed them appropriate and
efficacious for DHS facilities, to meet
the President’s goal of setting high
standards, government-wide, consistent
with the goals of PREA. Where
appropriate, DHS has also used the
results of DOJ research and considered
public comments submitted in response
to the DOJ] ANPRM and NPRM in
formulating the DHS proposals.

3. U.S. Customs and Border Protection
Detention Facilities

U.S. Customs and Border Protection
(CBP) has a priority mission of keeping
terrorists and their weapons out of the
United States. CBP is also responsible
for securing and facilitating trade and
travel while enforcing hundreds of U.S.
statutes and regulations, including
immigration and drug laws. All persons,
baggage, and other merchandise arriving
in or leaving the United States are
subject to inspection and search by CBP
officials under legal authorities for any
number of reasons relating to its
immigration, customs, and other law
enforcement activities.

CBP detains individuals in a wide
range of facilities. CBP detains some
individuals in secured detention areas,
while others are detained in open

seating areas where agents or officers
interact with the detainee. CBP uses
“hold rooms” in its facilities for case
processing, and to search, detain, or
interview persons who are being
processed. CBP does not currently
contract for staff within its holding
facilities, but exercises oversight of
detainees with its own employees.

CBP generally detains individuals for
only the short time necessary for
inspection and processing, including
pending release or transfer of custody to
appropriate agencies. Some examples of
situations in which CBP detains
individuals prior to transferring them to
other agencies are: (1) Persons processed
for administrative immigration
violations may, for example, be
repatriated to contiguous territory or
transferred to ICE pending removal from
the United States or removal
proceedings with the Executive Office of
Immigration Review; (2)
unaccompanied alien children placed in
removal proceedings under section 240
of the Immigration and Nationality Act
(INA), 8 U.S.C. 1229a, are transferred, in
coordination with ICE, to the
Department of Health and Human
Services (HHS), Office of Refugee
Resettlement; (3) persons detained for
criminal prosecution are temporarily
held pending case processing and
transfer to other Federal, State, local or
tribal law enforcement agencies. CBP
policies and directives currently cover
these and other detention scenarios.

4. CBP Detention Directives and
Guidance

The various CBP policies and
directives containing guidance on the
topics addressed in these proposed
regulations include, but are not limited
to:

Personal Search Handbook, Office of
Field Operations, CIS HB 3300-04B,
July 2004—describes the procedures for
personal searches as well as detention of
juveniles, short-term detention, and
those persons being detained who
require medical examinations. The
handbook further details the procedures
for transportation of, detention of and,
reporting procedures for persons
detained for prolonged medical
examinations as well as detentions
lasting mo